INTRODUCTION
Since around 2005, states and localities have been using criminal trespass laws to target undocumented immigrants for unlawful presence. In New Hampshire, California, and Florida, local police officers have used 2 state criminal trespass laws to prosecute undocumented immigrants. For example, the New Hampshire criminal trespass laws provide that a person is guilty "if, knowing he is not licensed or privileged to do so, he enters or remains in any place."
3 New Hampshire has applied this law to immigrants it believes to be unlawfully present in violation of immigration laws. Specifically, in April 2010, Arizona passed SB 1070: Support Our Law Enforcement and Safe Neighborhoods Act.
SB 1070 creates crimes involving trespassing by "illegal aliens" and harboring or concealing unlawful aliens. The Act's intent is to use state government actors to target undocumented immigrants to increase the attrition of immigrants it deems to be unlawfully present in Arizona.
6 "The provisions of this act ... are intended to work together to discourage and deter the unlawful entry and presence of aliens and economic activity by persons unlawfully present in effective national security resources aimed at immigration enforcement and administration.'o Immigration law scholar Cristina Rodriguez posits that the issues regarding state and local regulation of immigration are not reall X about immigration at all; instead, they are about local resource allocation. Accordingly, she advocates for state and local regulation.1 In my article, Welcome to Hazleton, I proposed that Congress enact laws expressly preempting state and local action unless specifically provided for in the text of the federal law.1 3 Similarly, in the context of state and local laws policing immigration status, I again maintain that states and localities can only act when Congress gives them express permission.
This symposium examines the recent increase in the involvement of state and local governments in enacting and enforcing laws targeting immigrant populations.
This increase began in 2007 in Hazleton, Pennsylvania with the passage of ordinances targeting undocumented immigrants.14 The main concern of state criminal laws that sanction unlawful presence is whether they are constitutionally preempted. Specifically, it has been alleged that the Arizona statute and Arizona-like laws restrain the liberty of U.S. citizens and documented immigrants and interfere with federal immigration policy.' 5 State and local laws sanctioning unlawful presence substantially overlap with the Immigration and Nationality Act of 1952 ("INA"),' 6 Immigration and Nationality Act's 1996 criminal provisions sanctioning unlawful entry and re-entry, 7 and civil immi ration penalties for unlawful presence as a ground for deportation.
In evaluating the constitutionality of state trespass laws that 10. Id. i1. Rodriguez, supra note 8. 12. Id 18. Immigration and Nationality Act § 212(a)(9)(B)-(C) (1996); 8 U.S.C. § i182(a)(1)(B)-(C) (2010) (unlawful presence is a ground for deportation and is not subject to criminal penalty, except when an alien is present in the United States after having been removed).
criminalize immigration status, this paper proceeds in three parts. The first part of the paper details how as a sovereign nation, U.S. laws have excluded undesirable categories of people from admission and have attempted to criminalize specific immigration violations. Early immigration laws provided civil sanctions for unlawful presence, and also provided criminal sanctions for unlawful entry and re-entry.1 9 The second part explains and critiques the sections of SB 107020 that create separate state criminal offenses for violating federal immigration laws-namely unlawful presence or criminal trespass. The third part analyzes the constitutionality of the criminal provisions of SB 1070 that make it a state crime to be unlawfully present in the state in relation to specific provisions of the INA and federal immigration policy. The paper concludes that state trespass laws that criminalize unlawful presence of immigrants and attempt to delegate immigration enforcement to state officials are unconstitutional regulations of immigration and are therefore a preempted exercise of state power.
I. HISTORY OF IMMIGRATION LAWS EXCLUDING "UNDESIRABLES"
Traditionally immigration laws are considered a nation's prerogative as a nation-state has the ability to discriminate against who is permitted to 21 enter. Immigration law is the social construct that creates illegality, which is subject to the values that the nation wants to inculcate through the admission or exclusion of certain populations.
The most straightforward way to define illegal migration is by reference to the migration law of the state doing the counting. Under this method, anyone who is currently in contravention of the law has an 'illegal' status. This will include people who enter the country in breach of the law and those who overstay their permission to remain.
[I]llegality is a creation of the law. 23 This part describes U.S. history on how the law, depending on the time period, has expanded or contracted regulating immigrants who are 19. Id.
ARIZ. REV. STAT. ANN. § 13-1509 (2010).
21. Chae Chan Ping v. United States, 130 U.S. 531, 603-04 (1889) (Supreme Court stating " [t] hat the government of the United States, through the action of the legislative department, can exclude aliens from its territory is a proposition which we do not think open to controversy. Jurisdiction over its own territory to that extent is an incident of every independent nation. It is a part of its independence. If it could not exclude aliens it would be to that extent subject to the control of another power.").
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permitted to enter and remain in the country. In describing recent state action regulating migration, this part critiques the desire of states to reassert control over immigration (after centuries of federal regulation) by criminalizing violations of immigration laws and identifies the problems that arise when civil immigration laws are converted into criminal offenses. The history of U.S. immigration regulation provides a framework for understanding constitutional and policy implications of current state and local laws that criminalize unlawful immigration status.
A. CATEGORICAL IMMIGRATION EXCLUSIONS
For the first centuries of our country's existence, states regulated 24 immigration. Despite the federal government's current role in regulating immigration and enforcing immigration law, at the beginning of U.S. history, the state governments were primarily responsible for regulating immigrants within the state's border. The Constitution was not clear about which sector of government should regulate immigration.
25
During the 1600s, the colonies began excluding immigrants they deemed undesirable for admission. Specifically, in 1639, "colonies began legislating to exclude 'paupers' and 'criminals."' 26 Early immigration policies included the exclusion of public charges-persons that were likely to become dependent on the state for aid. Immigration rules "excluding 'public charges' embraced not only people sent b English courts but also the poor and the diseased who came voluntarily. ' Early restrictions show the hostilities settlers began having towards immigrants, which resulted in blanket exclusions of certain undesirable categories.28
In the 1700s, the federal government began to regulate immigration. This year marked the beginnings of pervasive federal regulation of immigration.
In Henderson, the Court found state restrictions on immigration to be an unconstitutional infringement on the federal power 40 over foreign commerce.
In 1875, Congress also passed the first restrictive immigration statute. 4 ' Congress barred convicts and prostitutes from admission into the country.
4 2 "These limits were the first of many 'qualit, control' exclusions based on the nature of the immigrants themselves.
Following suit, in 1882, Congress enacted more legislation that excluded lunatics, idiots, and immigrants who were likely to become public charges. In addition in 1903, Congress passed a law that excluded epileptics, the insane, beggars, and anarchists from admission.
50 Congress continued to exclude undesirable populations including migrants who were deemed feebleminded, the tubercular, and those persons with a mental or physical defect that "may affect" their ability to earn a living.
5 '
These exclusions were facilitated, in part, by the Immigration Commission's 1911 report. The report:
v. Robertson, 112 U.S. 580, 590-91, 249-50 (1884) (citing 1882 Immigration Act stating that "[i]t directs that such officers shall go on board vessels arriving from abroad, and if, on examination, they shall find any convict, lunatic, idiot, or any person unable to take care of himself or herself, without becoming a public charge, they shall report to the collector, and such person shall not be permitted to land. It is also enacted that convicts, except for political offenses, shall be returned to the nations to which they belong. And the secretary is directed to prepare rules for the protection of the immigrant who needs it, and for the return of those who are not permitted to land. This act of congress is similar, in its essential features, to many statutes enacted by states of the Union for the protection of their own citizens, and for the good of the immigrants who land at sea-ports within their borders. That the purpose of these statutes is humane, is highly beneficial to the poor and helpless immigrant, and is essential to the protection of the people in whose midst they are deposited by the steam-ships, is beyond dispute").
45. An Act in amendment to the various Acts relative to immigration and the importation of aliens under contract or agreement to perform Labor, Act of March 3, 1891, 26 Stat. 1086 (1891); see also Moffitt v. United States, 128 F. 375, 378 (9th Cir. 1904) (citing 1891 Act stating that section one provided that "[t]he following classes of aliens shall be excluded from admission into the United States, in accordance with the existing acts regulating immigration, other than those concerning Chinese laborers: All idiots, insane persons, paupers or persons likely to become a public charge, persons suffering from a loathsome or a dangerous contagious disease, persons who have been convicted of a felony or other infamous crime or misdemeanor involving moral turpitude, polygamists, and also any person whose ticket or passage is paid for with the money of another or who is assisted by others to come, unless it is affirmatively and satisfactorily shown on special inquiry that such person does not belong to one of the foregoing excluded classes."). 46 69 Certainly, the history of America's immigration laws gives us insight into categories of people who were undesirable during a particular moment in our nation's history and justification for closely monitoring the constitutionality of laws that target immigrant populations.
B. FEDERAL CRIMINAL SANCTIONS FOR UNLAWFUL PRESENCE
Early immigration laws attempted to impose criminal sanctions on persons unlawfully present. Criminalizing behavior serves the normative function of punishing immigrants who violate immigration laws. The Chinese Exclusion Act 70 exemplifies how categorical racial immigration 71 exclusions can be used to render a particular group invisible to the law when criminal penalties are imposed in connection with civil immigration violations.
The infamous Chinese Exclusion Act 7 2 barred persons of Chinese descent from immigrating to the United States. In 1892, the Geary Act sanctioned Chinese nationals who did not have permission to reside in the United States. 70. The Geary Act, ch. 60, § § 2-9, 27 Stat. 25 (1892); Aliens and Nationality, ch. 14, § § 1, 2, 28 Stat. 7 (1893).
See generally McKanders, Unspoken
Voice, supra, note 65, at 6-7 (explaining terminology "invisible" in reference to undocumented immigrants as a group is not offered safeguards under the law as a protected classification or will not come forward to see protection under the law because fear of retaliation for their undocumented status).
72.
The Geary Act, ch. 60, § § 2-9, 27 Stat. 25 (1892); Aliens and Nationality, ch. 14, § § 1, 2, [Vol. 12 thereafter removed from the United States, as hereinbefore provided.
75
In addition, the exclusion act sanctioned unlawful migration with a sentence of forced labor for Chinese nationals remaining in the country after the laws were passed. The Geary Act authorized a sentence of hard labor after a hearing before a federal judge or commissioner. The judges were subordinate, non-article III judges.n The provision essentially permitted the judges to bypass the due process rights associated with 78 criminal prosecutions.
In 1896, the constitutionali t of the Geary Act was challenged in Wong Wing v. United States.
The Supreme Court "addresse[d] congressional power over migration, constitutional protection of aliens against the federal government, the rights of illegal aliens, the distinction between civil detention and criminal punishment, and the character of hard labor as punishment." 80 The Supreme Court found the hard labor provisions unconstitutional, but upheld Congress' power to imprison as part of its power to control immigration.
Specifically, the Court held that when Congress provides punishment by hard labor for unlawful presence then it must provide a trial to establish guilt.82 This is the first case to hold .. without regard to any differences of race, of color, or nationality; and the equal protection of the laws is a pledge of the protection of equal laws.' Applying this reasoning to the Fifth and Sixth Amendments, it must be concluded that all persons within the territory of the United States are entitled to the protection guarantied [sic] by those amendments, and that even aliens shall not be held to answer for a capital or other infamous crime, unless on a presentment or indictment of a grand jury, nor be deprived of life, liberty, or property without due process of law.")). 
84.
Id. at 237 ("The United States can, as a matter of public policy, by congressional enactment, forbid aliens or classes of aliens from coming within their borders, and expel classes of aliens from their territory, and can, in order to make effectual such decree of exclusion or expulsion, devolve the power and duty of identifying and arresting the persons included in such decree, and causing their deportation, upon executive or subordinate officials.").
Wong demonstrates that even prior to the removal/deportation of an immigrant, Congress attempted to institute a policy that was punitive and included criminal labor consequences. The Geary Act gave the government the right to remove criminal due process protections if an immigrant was in the country in violation of the Act. 85 This is an example of how Congress' unregulated power over immigration, if left unchecked, can attempt to exploit a vulnerable racial category (Chinese) of persons who were arbitrarily excluded from the country. Congress sanctioned Chinese immigrants for their immigration violation and subjected them to criminal sanctions in their moment of vulnerability. only used to correct admissions mistakes. Deportation grounds were based on inadmissibility rather than post-entry behavior. Within the last 117 years, the purpose of deportation has expanded. Now it not only serves to remedy incorrect admissions decisions and deal with those who evaded the admission process, but it also seeks to regulate the post-entry behavior of noncitizens. The vast majority of the grounds upon which a noncitizen can be deported are based on post-entry criminal activity . . . . The growing use of deportation for post-entry behavior,
II. ARIZONA SB 1070: STATE CRIMINAL TRESPASS LAWS
The highly publicized local and national debate over Arizona's SB 1070 provides insight into current public opinions on immigrants. In April 2010, Arizona passed Senate Bill 1070, which is titled the "Support Our Law Enforcement and Safe Neighborhoods Act."
89 Shortly thereafter, five states introduced similar bills.
The Arizona legislature indicated that "[t]he provisions of this act are intended to work together to discourage and deter the unlawful entry and presence of aliens and economic activity by persons unlawfully present in the United States."91 While many states were using criminal trespass laws to target immigrants, Arizona was the first to codify a criminal trespass law that specifically targets undocumented immigrants. Arizona Governor Jan Brewer claimed that the law was in reaction to the federal government's unwillingness to pass comprehensive immigration legislation, effectively forcing the states to enact and enforce their own immigration laws. 92 There are many sections to Arizona SB 1070. The law essentially modifies various provisions of Arizona's existing laws. The new provisions address human trafficking, criminalize hiring day laborers, and provide sanctions for employers who hire undocumented workers, and penalize particularly criminal behavior indicates that deportation is no longer a remedial measure; it is now also a punitive measure. Historically, communities have used deportation, also referred to as banishment or transportation, to remove 'undesirables' from the communities' borders."); Juliet deportation as a sanction eschews proportionality and attempts to create a remedial scheme that would align immigration law with the broader landscape of legal sanctions; stating that "[w]hile the enforcement of immigration law has imported substantive criminal law norms, it has left behind the procedural protections of criminal law. Immigration proceedings do not trigger the constitutional rights due to defendants in the criminal justice system: the right to a trial by a court established under Article III of the Constitution, the right to counsel at government expense, the right not to incriminate oneself, protection against double jeopardy, and the prohibition of cruel and unusual punishment, among others. Procedurally, immigration law is a civil proceeding subject only to the protections of the Fifth Amendment's Due Process Clause."). The first offense is a class one misdemeanor, punishable by up to six months of jail time and an additional $500 fine, as well as jail costs, with the assessments to be applied toward the Gang and Immigration Intelligence Team Enforcement Mission ("GIITEM") Fund. 1 00 The second offense is a class four felony, which is also punishable by up to six months of jail time, but with an additional $1000 fine and jail costs. 10 First, under the doctrine of express preemption, a state or local statute is preempted if it clearly attempts to regulate immigration where Congress has direct regulatory authority."
Second, the doctrine of implied preemption governs field preemption and conflict preemption.' 2 Under the implied preemption test, the court's task is essentially one of statutory construction.
Field preemption exists when Congress intends to occupy the field of immigration and leaves no room for state or local action. 14 A state statute will be preempted under the field preemption test if there is a showing that it was the clear and manifest purpose of Congress to effect a complete ouster of state power-including state power to promulgate laws not in conflict with federal laws with respect to the subject matter.1 5
Courts "resort to principles of implied preemption-that is, inquiring whether Congress has occupied a particular field with the intent to supplant state law or whether state law actually conflicts with federal law" as a last resort.' 16
Conflict preemption occurs when a state or local statute "stands as an obstacle to the accomplishment and execution of the full purposes and objectives of Congress."' Under the conflict preemption doctrine, the state statute is also impliedly preempted in a situation where compliance with both federal and state regulations is a physical impossibility or where state law stands as an obstacle to the accomplishment and execution of the full purposes and objectives of Congress.
Concurrent state and federal enforcement activities are authorized when they do not impair federal The United States Constitution contains no language that expressly grants Congress the power to regulate immigration.
The Constitution only gives Congress the express power to create a uniform rule of naturalization.121
Under this power, Congress enacts laws that the Executive branch (i.e., the Department of Justice and the Department of Homeland Security) enforces. Despite its lack of express congressional power under the Naturalization Clause of the Constitution, Congress has exercised complete control over the regulation of immigration. The conflict between federal immigration law and state laws touching on immigration stems from a tension between the federal power granted under the Nationalization Clause and the states' Tenth Amendment police powers to exercise control over immigrants within their communities.'22
Laws that conflict, or stand as an obstacle to the enforcement of federal immigration laws and policy, are invalid under the preemption doctrine. 23 In analyzing the constitutionality of state and local immigration laws, the plenary powers doctrine requires federal courts to give deference 124 to federal immigration law and policy. Act also requires employers to use the e-verify system. The e-verify is a database that the United States government maintains which permits businesses to verify whether their employees are authorized to work in the United Statesl42 It is an alternative to the paper based 1-9 verification system whereby employers must obtain documentation from prospective employees to verify their citizenship status prior to hiring.1 43 Similarly, in Lozano, the city of Hazleton's ordinances addressed the presence and employment of undocumented immigrants and a housing ordinance that prohibited landlords from renting to undocumented immigrants.1 4 4 Like the Arizona statute in Napolitano, Hazleton's emplo ment ordinance sanctioned businesses for hiring undocumented workers.
In the immigration field, De Canas v. Bica is the seminal
In Napolitano, the Ninth Circuit found that the INA did not expressly preempt the Legal Arizona Workers Act.146 The court first held that the Act falls within the Immigration Reform and Control Act's savings clause. The savings clause provides that "[t]he provisions of this section preempt any State or local law imposing civil or criminal sanctions (other than through licensing and similar laws) upon those who employ, or recruit or refer for a fee for employment of unauthorized aliens."
Relying on the language of this provision, the Ninth Circuit found that the law does not (2010 The court found that the savings clause provided states and localities with the option of suspending the business license of an employer who hires undocumented immigrants.'so Contrastingly, the Third Circuit court in Lozano, analyzing the same savings clause in IRCA, held that Hazleton's ordinances were unconstitutional and expressly and impliedly preempted.'"' The court found:
By imposing additional sanctions on employers who hire unauthorized aliens, while not penalizing those who discriminate, Hazleton has elected to place all of its weight on one side of the regulatory scale. This creates the exact situation that Congress feared: a system under which employers might quite rationally choose to err on the side of discriminating against job applicants they perceive to be foreign. This is inconsistent with IRCA and therefore cannot be tolerated under the Supremacy Clause.1 52 Moreover, the court found that Hazleton failed to take into account the complexities of federal immigration law; where there are many categories under which an immigrant may fall that would make the immigrant unlawfully within the country.' 53 The court noted that: "Hazleton attempts to regulate residence based solely on immigration status. Deciding which aliens may live in the United States has always been the prerogative of the federal government. Hazleton purposefully chose to enter this area of significant federal presence." 54 ' In Peoria, the Ninth Circuit held that local governments can enforce the more complex criminal provisions of immigration laws, but they cannot enforce the civil provisions.
The court reasoned that criminal immigration provisions are few, narrow, and unsupported by a complex administrative structure.
59
This case differs from Napolitano and Hazleton in that states and localities enacted their own immigration statutes and were attempting to create state and local immigration enforcement regimes. Whereas, in Peoria, the state officers were enforcing the INA's criminal provisions without enacting a state or local statute. Therefore, there is a reasonable inference that the federal government did not occupy the field of immigration enforcement with respect to the criminal provisions.
In reaching this conclusion, the court found it imperative to distinguish between criminal and civil immigration violations. The court explained that criminal violations apply to aliens who have illegally entered the country.160 In contrast, civil violations also apply to aliens who are illegally present in the United States.161 The court found that there are numerous reasons why a person might be illegally present in the United States without having entered in violation of § 1325 which is a criminal provision.162 For example, the "expiration of a visitor's visa, change of student status, or acquisition of prohibited employment" could all cause an alien to be illegally present in the country without having violated any criminal provision.
The court found that the arrest of a person for illegal 164 presence would exceed the authority granted to local police by state law. Federal immigration laws do delegate some authority to state and local officers. The delegated authority includes the ability to enter into Memorandums of Understanding with state and local law enforcement to detain undocumented immigrants. 68 Further, 8 U.S.C. § 1324 grants the right to make an arrest for a violation of the harboring provisions to officers whose duty it is to enforce criminal laws.169 State and local law enforcement officials also enter into cooperation agreements to share data on undocumented immigrants. 170 Most people are aware of 287(g) agreements which provide for state and local law enforcement non-171 emergency assistance in the enforcement of immigration laws.
"None of these provisions or any other such narrow cooperative arrangement implicates core immigration functions, and neither exemplifies inherent authority. Thus, this limited cooperation assistance is carefully set out by Congress as a modest delegation, and even so, one that very few jurisdictions have undertaken."' 72
B. CONSTITUTIONALITY OF SB 1070 CRIMINALIZING UNLAWFUL IMMIGRATION STATUS
Numerous lawsuits have been filed challenging the constitutionality of SB 1070. 173 In United States v. Arizona, the plaintiffs argued that "the power to regulate immigration is vested exclusively in the federal government and that the provisions of SB 1070 are therefore preempted by Federal law." 74 The U.S. Department of Justice further argued that "the overall statutory scheme of SB 1070 is preempted because it attempts to set immigration policy at the state level and interferes and conflicts with 
172.
Olivas, supra note 8, at 53 (stating that "Congress does not want, and the separation of powers and preemption theory do not allow, a substantial subcontracting of this basic immigration authority to state and local governments"). This section addresses the constitutional preemption arguments against SB 1070's provisions that criminalize unlawful presence. The constitutionality of the criminal provisions of SB 1070 is contingent upon:
(1) whether a state law can validly permit the Arizona police to detect and arrest for civil immigration violations; and (2) whether states can create separate state criminal trespass laws for violating federal civil immigration provisions. These two functions that Congress statutorily assigned to the Departments of Justice and Homeland Security in the INA and are thus constitutionally preempted.
First, state and local government officials are constitutionally preempted from making a mandatory determination of immigration status upon arrest as this is a function typically exercised by the Federal Government under the INA. As the Lazano court correctly stated, there are many categories under which an immigrant may fall that would make the immigrant unlawfully within the country.' 7 7 The second provision of SB 1070 permits state government officials to determine the immigration status of a person upon arrest is constitutionally preempted because it conflicts with the Immigration and Nationality Act as permitting state officials to make determinations regarding immigration status implicates a core immigration function reserved for the federal government. De Canas expressly holds that the power to regulate immi ration, the entrance and exit of immigrants, is exclusively a federal power.
Section two of SB 1070, subsection 2(B) requires officers to make a reasonable attempt, when practicable, to determine an individual's immigration status during any lawful stop, detention, or arrest where reasonable suspicion exists that the person is unlawfully present in the United States.
Subsection 2(B) also requires that all persons who are arrested have their immigration status verified prior to release. Subsections 2(B) and 2(E) provide the process for verifying immigration status and list documents that create a presumption of lawful presence. 
Id.
Id. § § I -1051(B), (E).
The issue is whether a local police officer can determine a person's immigration status when this is a function normally reserved for immigration judges and immigration officials. Depending on the situation, it would be extremely difficult from looking at a person to tell whether they 182 are lawfully in the country as unlawful presence is a legal construct.
U.S. citizenship is not a characteristic apparent to the eye or dependent upon a person's appearance insofar as it is a legal determination. U.S. citizens are not required to carry proof of their citizenship while inside of the United States. Therefore, it is unlikely that in a routine encounter with law enforcement a U.S. citizen will possess a birth certificate, U.S. passport, naturalization certificate, or certificate of citizenship demonstrating citizenship. ...
Birth in the United States certainly is a clear indicator that a person is not an alien. 84 But, foreign-birth is not a certain indicator of alienage. Acquisition of citizenship at birth depends on numerous factors, such as the parents' respective citizenships; the duration and timing of their residence in the United States; their marital status at the time of the individual's birth; the year in which the person was born; the place where the person was born, and in some situations, even the date on which a child born out of wedlock was legitimated-none of which can be ascertained or observed by police in any contact or that could give rise,
185
constitutionally, to any suspicion of alienage.
When states enforce immigration, anyone who looks or sounds "foreign" will be targeted.
State and local officials lack training to identify undocumented immigrants, which leads to racial profiling and discrimination.
Undoubtedly, enforcement of the Arizona law will lead 187 to arbitrary requests of persons to produce identity documents.
On its face, having a police officer make a reasonable attempt, when practicable, to determine an individual's immigration status during any [Vol. 12 lawful stop, detention, or arrest where reasonable suspicion exists that the person is unlawfully present in the United States is an immigration function that is typically left to trained administrative law judges within the Department of Justice, not state government officials. Accordingly, this provision creates a conflict with existing federal law and is constitutionally preempted.
On this issue, the U.S. Department of Justice argued "that this section is preempted because it will result in the harassment of lawfully present aliens," will burden federal resources and will impede federal immigration enforcement priorities.
In the Arizona district court order granting the stay, the court found, with respect to unifying naturalization and immigration laws, "Congress manifested a purpose to regulate immigration in such a way as to protect the personal liberties of law-abiding aliens through one uniform national . .. system [] and to leave them free from the possibility of inquisitorial practices and police surveillance."' 89 The court predicted that this section of SB 1070 will be invalidated based on the restriction of the liberty interests of documented immigrants and the burden the law places on federal resources.
1 90 The court also agreed with the United States that this section of SB 1070 would place immigrants in "continual jeopardy of having to demonstrate their lawful status to nonfederal officials."
The court reasoned that "the federal government has long rejected a system by which aliens' papers are routinely demanded and checked" as this would constitute an unlawful restriction of liberty., 92 Second, Arizona is constitutionally preempted from enacting a criminal trespass statute that makes it a state crime for an immigrant to fail to comply with federal alien registration laws. Section three of SB 1070 impliedly conflicts with 8 U.S.C. § 1304 which governs failure to register. Section three, "trespassing by illegal aliens," creates a state crime for presence on any public or private land in the state for "willful failure to complete or carry an alien registration document in violation of 8 U.S.C. §
1304(e) or 1306(a)." 93
Section 1304(e) provides that an alien may be subject to criminal liability for willful failure to comply with the registration laws. 94 An immigrant who has never registered or applied for a certificate of alien registration cannot be charged with violating the statute, which requires that the immigrant have in his or her possession any registration documents issued to him or her. 195 This section of the statute is impliedly preempted because it is not possible to comply with both the federal and state statute. Conflict preemption occurs when a state or local statute "stands as an obstacle to the accomplishment and execution of the full purposes and objectives of Congress."1 9 6 Under the conflict preemption doctrine, the state statute is also impliedly preempted in a situation where compliance with both federal and state regulations is a physical impossibility or where state law stands as an obstacle to the accomlishment and execution of the full purposes and objectives of Congress.' 9 Under the federal scheme, the Attorney General can prepare forms which require an immigrant to notify the government when they entered the United States, their place of entry, their purpose for entering the country, how long they will be in the country, and their criminal record.'
98 After registration, the immigrant is provided with a certificate.' 9 9 The INA provides a penalty for failing to carry the certificate which include: a misdemeanor, a fine not to exceed $100 and/or imprisonment for no more than thirty days.200 Arizona's statute is an impermissible state regulation of immigration as it creates a dual state crime of trespassing on state land without carrying the certificate. An immigrant in violation of SB 1070 will also be in violation of § 1304. Thus, it directly conflicts with federal law as it creates new penalties for violating the federal law. Specifically, the Arizona District Court found that the plaintiffs were likely to be successful on the merits of challenging the constitutionality of this provision because SB 1070 "alters the penalties established by Congress under the federal alien registration scheme.", 20 Again, the court also relied on the resources that it will take to enforce this provision and the restraint on liberty to U.S. citizens and lawful permanent residents to support the unconstitutionality of 202 this provision.
Third, Arizona is constitutionally preempted from enacting a statute that provides state governmental officials to make a determination as to whether an immigrant has committed a removable offense as this is a direct exercise of federal immigration power. Field preemption exists when Congress intends to occupy the field of immigration and leaves no room for state or local action.
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De Canas clearly provides that the power to regulate immigration, the entrance and exit of immigrants is exclusively a federal power. 04 Accordingly, Congress has clearly occupied the field of making a determination of which immigrants are removable from the United States.
SB 1070 provides that an officer may make a warrantless arrest if he or she has probable cause to believe that an individual has "committed any public offense that makes the person removable from the United States." 2 05
This provision gives state officers the authority to arrest immigrants on the basis of civil deportability. Under this provision, officers would engage in a two-step inquiry; first, determining what Arizona law has been violated; and second, determining whether the crime is a deportable offense.206 This is clearly an attempt to permit state officers to make immigration determinations.
This section provides that immigration status may be determined by a law enforcement officer authorized by the federal government or pursuant to 8 U.S.C. § 1373(c).207 This federal statute provides that the federal government has a duty to respond to inquiries by state or local government agencies attempting to verify the immigration status of a person within their jurisdiction for any purpose authorized by law. 208 Pursuant to section three of SB 1070, law enforcement officers are not permitted to consider race, color, or national origin in implementing the provisions of this act.209 This section was added after complaints that SB 1070 would cause discrimination against persons perceived to look or sound foreign-namely Latino immigrants. Section six of SB 1070 states "[a] peace officer, without a warrant, may arrest a person if the officer has probable cause to believe the person to be arrested has committed any public offense that makes the person removable from the United States." Unlike the early exclusionary immigration laws that were hard to enforce, laws like Arizona's seek to use state and local officials, namely police officers, to detect unlawful presence and enforce federal immigration laws. SB 1070 seeks to have anyone who is suspected of being an immigrant produce documentation showing that he or she is lawfully in the United States and subjects immigrants who fail to comply with the law to criminal penalties. The procedure requires, among other things, that only a 'special inquiry officer' (an immigration judge) may conduct deportation proceedings. Only specified federal officials can commence deportation proceedings, and only an immigration judge in deportation proceedings can determine that an alien is deportable and order the alien to leave the United States.
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The district court in United States v. Arizona relied on Justice Alito's concurrence in Padilla v. Kentucky in granting the stay on SB 1070 and articulated that determining whether a crime is a deportable offense is a very complex task in which federal judges and immigration judges are specifically tasked with performing.
Under this rationale, state officers cannot adequately determine whether an individual is lawfully present in the United States, and certainly cannot do so by observing a person's conduct because immigration status is a legal construct that is not readily apparent when viewing a person. For example, 287(g) programs encourage state participation in regulating unlawful immigration.
As articulated above, the Naturalization Clause of the United States Constitution provides Congress with the responsibility for setting immigration policy. Congress can 224 The court found that the "enforcement procedures must distinguish illegal entry from illegal presence and must comply with all arrest requirements imposed by the federal Constitution." 2 25 In this case, SB 1070 makes it a criminal offense to be unlawfully present in the in the United States, which directly conflicts with the INA. (2010) (unlawful presence is a ground for deportation and is not subject to criminal penalty, except when an alien is present in the United States after having been removed).
The order of deportation is not a punishment for crime. It is not a banishment in the sense in which that word is often applied to the expulsion of a citizen from his country by way of punishment. It is but a method of enforcing the return to his own country of an alien who has not complied with the conditions upon the performance of which the government of the nation, acting within its constitutional authority and through the proper departments, has determined that his continuing to reside here shall depend.
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There is no section in the INA that makes unlawful presence a crime. Catherine Dauvergene appropriately states:
The illegality of people erases entitlements to human rights by rendering people invisible to the law . . .. [t] his is the contemporary equivalent of civil death . . .. A few decades ago, crossing borders in contravention of the law was regarded as a transgression that was not truly criminalized. It has now become a transgression more condemned than criminal acts removing all rights.
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Further, a conflict between SB 1070 and the INA arises where the methods in which state and local police officers use to establish an individual's immigration status differs from federal immigration judges and officials. On April 29, 2010, Arizona amended its statute to specify that law enforcement officials cannot consider race, color or national origin when implementing the provisions of [SB 1070] except as permitted by the U.S. or Arizona Constitution. The law clarified the original law's language around 'reasonable suspicion' by requiring state and local law enforcement to reasonably attempt to determine the immigration status of a person only while in the process of a lawful stop, detention or arrest (the original language referred to 'lawful contact'). [The law] also stipulated that a lawful stop, detention or arrest must be in the enforcement of any other law or ordinance of a 229 county, city or town of this state.
Despite of the different arguments regarding which level of government should regulate immigration; there is no question that when a state or locality passes a law in which the federal government has expressly stated that the states and localities cannot act, the states and local laws are constitutionally preempted.
Less The legislatures passing state and local laws targeting immigrants state that they are legislating pursuant to their Tenth Amendment police powers, but the laws affect whether documented and undocumented immigrants will remain in their state and sometimes within the country. When this occurs, the doctrine of implied preemption should apply to bar state and local laws targeting immigrants under the guise of protecting the health, safety, and welfare of the state and localities.
The traditional implied preemption justification for why states and localities should not be permitted to target immigrants is that the United States, as a national sovereign, has the authority to decide which persons should enter and exit the United States. The foreign policy justification is another reason why states and localities have traditionally been excluded from regulating immigrants. The rationale is that the federal government does not want states and localities to unnecessarily embroil the country in arguments with other countries by their treatment of foreign nationals.23
The INA supplies another justification for preemption. The INA is a comprehensive act that provides a system for managing who is lawfully within the country, adjusting the status of immigrants, and providing guidance for immigration officers and judges making determinations as to who fits the criteria under the INA. The expansiveness of the INA leaves no room for state and local regulation of immigration.232
CONCLUSION
State trespass laws that criminalize unlawful presence of immigrants are unconstitutional regulations of immigration and are a preempted exercise of state power. State and local governments cannot cite the failure of the federal government to pass comprehensive immigration reform as the rationale for adopting unconstitutional state immigration laws.233 As U.S. immigration history demonstrates, immigration laws can arbitrarily exclude 234 certain races, religions and "undesirable" populations.
Throughout the history of immigration regulation, laws have been used to differentiate between those who are deemed worthy of inclusion and "others." The standards utilized may be based on societal bias and capitalize on the unworthy population of the time. Similarly, states, like Arizona, cannot use 230. U.S. CONST. amend X ("The powers not delegated to the United States by the Constitution, nor prohibited by it to the States, are reserved to the States respectively, or to the people.").
231. McKanders, Hazleton, supra note 13, at 37-39.
See generally id.
233. Sullivan, supra note 92. 234. See discussion supra Part 1.
